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SECTION 1. NOTICE - PARENT PARTICIPATION IN MEETINGS 
 
Written Notice of ARC Meetings 

An LEA shall ensure that one or both of the parents of a child with a disability are 
present at each ARC meeting or are afforded the opportunity to participate. Parents shall 
be notified of the meeting at least seven (7) days before the meeting, and the meeting 
shall be scheduled at a mutually agreed upon time and place. (See Chapter V, Section 
IV.) 
An LEA shall provide written notice to the parents of a child with a disability at least 
twenty-four (24) hours before a meeting concerning a safety issue or a change in 
placement due to a violation of a code of student conduct.    

 
The GCSD Representative takes steps to make sure that one or both of the 
parents of the child are present at each meeting or are afforded the opportunity 
to participate, including: 

a. Notifying parents of the meeting early enough to ensure that they will 
have an opportunity to attend; and 

b. Scheduling the meeting at a mutually agreed upon time, date, location 
and place. 

c. The written notice, which is sent by the GCSD Representative or 
designee, is sent seven (7) calendar days prior to the scheduled 
meeting (e.g., dated and sent on Monday for a scheduled meeting the 
following Monday.)  A copy of each written notice is maintained in the 
educational record of the child. Written notice shall be provided twenty-
four (24) hours before a meeting concerning safety issues or a change 
in placement due to a violation of the code of conduct (manifestation 
meetings).  

d. Parents have the right to request a meeting be held without the 7 days 
required notice. This must be documented in the ARC minutes. 

 
ARC Meeting Without Parent in Attendance 

An LEA may conduct an ARC meeting without a parent in attendance if the LEA is 
unable to convince the parent to attend.  The LEA shall keep a record of its attempts to 
arrange a mutually agreed on time and place.  These records may include:                                                     
(a) Detailed records of telephone calls made or attempted and the results of those calls;                                                 
(b) Copies of correspondence sent to the parents and any responses received; or                                                           
(c) Detailed records of visits made to the parent’s home or place of employment and the 
results of those visits. 

 
The GCSD requires at least two notices to a parent, with confirmation that 
parents have received these two notices and are aware of the meeting by a 
signature on the returned notice, returned certified mail, documented phone calls 
or a home visit before they may hold a meeting without the parent present.   
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Conversations without Parent Present 

LEA staff shall not be prohibited, by special education regulations, from having informal  
or unscheduled conversations on issues that may include: 
(a) teaching methodology; (b) lesson plans; (c) coordination of service provision; or 
(d) preparatory activities that LEA personnel engage in to develop a proposal or 

 response to a parent proposal that will be discussed at a later ARC meeting. 

 
Such discussions between teachers and administrators are not meetings for 
which parents must receive notice and the opportunity to attend. Decisions are 
not final, and must be presented to the ARC for appropriate action. 
 
Inspection and Review of Records 
 

A parent of a child with a disability shall be afforded an opportunity to inspect and review 
all educational records with respect to identification, evaluation and educational 
placement of the child and the provision of FAPE to the child. {Also in accordance with 
Family Education Rights and Privacy Act requirements and KRS 160.700 - 160.730.} 

 

The GCSD permits parents to review and inspect any educational record related 
to the identification, evaluation, and placement of their child, or the provision of a 
free appropriate public education to the child which are collected, maintained, or 
used by the district.  The same access rights apply to the eligible student (age 18 
or older). 
 
The GCSD allows either parent (including natural or adoptive parent, guardian or 
an individual acting as a parent) access to the educational records of a child 
unless the district is presented with written evidence of a court order relating to 
such matters as divorce, separation, or custody. This document must specifically 
revoke parental rights regarding access to records in order for the GCSD to deny 
a parent access to his/her child's educational records. See Chapter VIII, 
Confidentiality of Information, for more specific procedures. 
 
SECTION 2.    INDEPENDENT EDUCATIONAL EVALUATION 
 
Parental Right to an Independent Educational Evaluation 
 

A Parent of a child with a disability shall have a right to obtain an independent 
educational evaluation of the child. If the parent requests an independent educational 
evaluation of the child, the LEA shall provide information to the parent about where an 
independent educational evaluation may be obtained and the LEA's applicable criteria 
for independent educational evaluations.  

 
The GCSD Representative is responsible for giving the parent information 
relative to obtaining an independent educational evaluation and the GCSD 
criteria for such evaluations, in accordance with Chapter III, Section 4 (Evaluation 
and Reevaluation) of these Procedures. Refer to resource section in this manual. 
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The parent's request for an independent educational evaluation is subject to the parent's 
disagreement with a complete evaluation that the LEA has been given the opportunity to 
conduct on the child. A parent shall be entitled to only one independent educational 
evaluation at public expense each time the public agency conducts an evaluation with 
which the parents disagree. 

 

The GCSD maintains an approved list of public and private agencies with the 
require credentials to complete an independent individual evaluation suitable for 
school purposes to determine eligibility under Kentucky regulations. Please refer 
to the resource section in this manual for specifics. 
 

The LEA may ask for the parent's reasons why he objects to the LEA's evaluation; 
however the parent shall not be required to respond and the LEA shall not deny its 
action while waiting for a response from the parent. If the parent request an independent 
educational evaluation at public expense because the parent disagrees with an 
evaluation obtained by the LEA,  
 the LEA shall, without unnecessary delay, 
(a) initiate a due process hearing to show that its evaluation is appropriate; 
(b) ensure that an independent evaluation is provided at public expense; or 
Unless the LEA demonstrates in a due process hearing that the evaluation obtained by 
the parent did not meet LEA criteria.  
  If the final decision of the hearing officer is that the LEA's evaluation is appropriate, the 
parent still has the right to an independent educational evaluation, but not at public 
expense. 

 

 
Public Expense (GCSD) 
 

Whenever an independent evaluation is at public expense, the criteria under which the 
evaluation is obtained, including the location of the evaluation and the qualifications of 
the examiner shall be the same as the criteria the LEA uses when it initiates an 
evaluation.  {Chapter III, Section 4} Aside from these criteria, the LEA shall not impose 
any other conditions or timelines relating to obtaining an independent educational 
evaluation at public expense. 
If a due process hearing officer, as part of a hearing requests an independent 
educational evaluation, the cost of that evaluation shall be at public expense.  

 
Private Expense (Parent) 
 

If the parent obtains an independent educational evaluation at public or private expense 
and it meets the agency criteria, results of the evaluation shall be considered by the LEA 
in any decision made with respect to the provision of a free appropriate public education 
(FAPE) to the child. When the LEA initiates a due process hearing after receiving a 
request for an independent evaluation, and the final decision is that the LEA’s evaluation 

is appropriate, the parent shall still have the right to an independent evaluation, but not 
at public expense. 
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SECTION 3.  WRITTEN NOTICE TO PARENTS OF PROPOSED OR REFUSED 
ACTION  

 

Except for meetings concerning a disciplinary change or placement or a safety issue, an 
LEA shall provide a written notice to the parents of a child with a disability seven (7) 
days before a meeting in which the LEA: 
(a) Proposes to initiate or change the identification, evaluation, or educational placement 
of the child or the provision of FAPE to the child; or 
(b) Refuses to initiate or change the identification, evaluation, or educational placement 
or the provision of FAPE to the child. 

An LEA shall provide written notice to the parents of a child with a disability at least 
twenty-four (24) hours before a meeting concerning a safety issue or a change in 
placement due to a violation of a code of student conduct. 

 

Parents receive a notice of the proposed or refused action regardless of whether 
they attend the ARC meeting. This notice may be accomplished by mailing the 
Conference Summary form, including minutes of the meeting where the action 
was determined, with a copy of a proposed IEP, if applicable, to the parents who 
did not attend the meeting within two (2) school days of the date the meeting 
was held.   
 
If the parent attended the meeting, copies of these documents may be given to 
the parent at the close of the meeting. In this case, if the parent agrees, the 
action as described may be implemented immediately.  
 
If the parent was not present at the meeting, the parent has seven (7) days from 
the date on this notice to respond to the GCSD concerning the proposed or 
refused action.  If no response is received, the GCSD will initiate the action as 
described in the notice. The Conference Summary form is in a format provided 
by the district and includes all necessary components for a notice of proposed 
refused action as follows. 
  

Each written notice of a proposed or refused action includes:  
(a)  A description of the action proposed or refused by the LEA; 
(b)  An explanation of why the LEA proposes or refuses to take the action; 
(c)  A description of any other options the LEA considered and the reasons why those 
options were rejected; 
(d)  A description of each evaluation procedure, test, record, or report the LEA used as a 
basis for the proposed or refused action; and  
(e)  A description of any other factors that are relevant to the LEA's proposal or refusal;  
(f)   A statement that the parents of a child with a disability have protection under the 
procedural safeguards in 707 KAR Chapter 1 and 34 CFR Section 300.504 and if this 
notice is not an initial referral for evaluation, the means by which a copy of the 
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procedural safeguards can be obtained; and 
(g)  Sources for the parent to contact to obtain assistance in understanding the provision 
of this section. 

 

The notice shall be written in language understandable to the general public and 
provided in the native language or other mode of communication of the parent unless it 
is clearly not feasible to do so.  If the native language of the parent is not a written 
language, the LEA shall take steps to ensure that the notice is translated orally or by 
other means so that the parent understands the content of the notice and that there is 
written evidence of this translation. 

 
The GCSD Representative makes sure written notices are understandable to the 
general public.  This written notice is through a form provided by the GCSD for 
this purpose. 
 
The GCSD Representative determines the language or mode of communication 
used by the parent of the child and provides notice in that language or mode of 
communication unless it is clearly not feasible to do so. The native language of 
the parent of a child is the primary language used in the home, i.e., the language 
most frequently used for communication by the parent of the child. If the native 
language or mode of communication is not English, the GCSD Representative 
informs the DoSE of the need for a translation or interpretation of the notice. The 
DoSE makes sure: 

a. That the notice is translated orally or by other means to the parent in his 
native language or other mode of communication; and 

b. That there is written evidence that these requirements have been met. 
 
The DoSE obtains the necessary translation or interpretation of a notice. Copies 
of all letters of correspondence involved in securing the necessary interpretation 
or translation of a notice, and a copy of the translation, are maintained in the 
office of the DoSE. 
 

A parent of a child with a disability may elect to receive Prior Written Notice and the 
Procedural Safeguards notice by electronic mail communication, if the public agency 
makes that option available.   § 300.505 (20 U.S. C. 1415 (n) 

This service is available to GCSD parents. 

SECTION 4.  PROCEDURAL SAFEGUARDS NOTICE 

Written Notice of Parent's Rights 
 

A copy of the procedural safeguards notice (e.g. including Parent's Rights) shall be given 
to the parents of a child with a disability one time per school year. This notice shall also 
be provided to the parent: 
(a) upon initial referral or parent request for evaluation; 
(b) upon the receipt of the first state written complaint; 
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(c) upon the receipt of the first filing of a due process hearing within a school year; 
(d) in accordance with the discipline procedures in which a decision is made to remove a 
student that constitutes a change in placement because of a violation of the code of 
student conduct; and (e) upon request of a parent. 
This procedural safeguards notice (Parent's Rights) shall include a full explanation of all 
the procedural safeguards available under 707 KAR Chapter 1 and 34 CFR Section 
300.504.     

 

This Parent's Rights document shall be in a format provided by the GCSD.  A 
copy shall be mailed to the parent with the Notice of Admissions and Release 
Committee Meeting when the: 

• Initial ARC meeting for referral or transfer students, so the parent may 
have an opportunity to gain information about the process and their rights 
before attending the meeting.  

• At the first meeting of the ARC during every school year, the parent is 
given a copy of the Parent’s Rights document by the GCSD 
Representative.  

• Inform the parent(s) that they may request another copy or explanation of 
the parent’s rights prior to any ARC meeting.  

• Upon receipt of the first state complaint, or the first due process hearing 
request, the DoSE mails a copy of the Parent’s Rights document to the 
parent.  

• When a decision is made by the ARC that results in a change in 
placement for disciplinary reasons, the GCSD Representative gives a 
copy of the Parent’s Rights document to the parent. 

 
SECTION 5.  PARENTAL CONSENT 
 

Consent means:(a) A parent has been fully informed of all information relevant to the 
activity for which consent is sought, in his native language, or other mode of 
communication;(b) A parent understands and agrees in writing to the carrying out of the 
activity for which his consent is sought, and the consent describes the activity and lists 
the records, if any, that will be released and to whom; (c) A parent understands that the 
granting of consent is voluntary on the part of the parent and may be revoked at any 
time; and (d) If a parent revokes consent, that revocation does not negate an action that 
has occurred after the consent was given and before the consent was revoked. 
Definitions, Chapter I 

 

The LEA shall obtain informed parental consent before conducting an initial evaluation or 
reevaluation and before the initial provision of specially designed instruction and related 

services. 

 
The special education teacher files a copy of each written consent statement in 
the due process folder of the child. 
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The GCSD Representative makes sure that the parent of the child gives informed 
consent voluntarily by: 

a. Providing the parent of the child with information that is correct and 
complete; and 

b. Giving the parent of the child time to consider the request for consent.  
 

Consent is not required for the following actions: 
    * Review existing data as part of an initial evaluation or a reevaluation, or 
    * Administer a test or other evaluation that is administered to all children unless   

consent is required of parents of all children.  

 
Any screening or assessment that is not administered to all same-aged peers in 
the general population requires informed, written parental consent. 
 

If the child is in the custody of the state and is not residing with the child’s parent, the 
LEA is not required to obtain consent from the parent for initial evaluations to determine 
the eligibility of the child if: 

(a) Despite reasonable efforts, the LEA cannot discover the whereabouts of the 
parent(s); 

(b) The rights of the parent(s) have been terminated by a court of competent jurisdiction; 
or  

(c) The rights of the parent(s) to make educational decisions have been subrogated by a 
court of competent jurisdiction and an individual appointed by the court to represent the 
child has given consent to the initial evaluation.  

The GCSD Representative will consult with the DoSE, who will determine the 
need for a surrogate parent (Section 6, this Chapter).  

Consent for Initial Evaluation 
 
The GCSD Representative obtains written parental consent before any 
procedures are used selectively with an individual child to determine if the child 
has a disability and needs specially designed instruction and related services. 
 
The consent statement includes a place for the date and the parent's signature. 
 
The consent for initial evaluation shall be obtained on a form provided by the 
GCSD, and includes a description of the types of individual evaluation tests and 
procedures that will be used selectively with the child in all areas related to the 
suspected disability. Areas related to the suspected disability may include, for 
example, health, vision and hearing, motor abilities, social and emotional, 
general intelligence, academic performance, and communication status. 
 
The written consent states that the parent understands and agrees: 

a. To a full and individual evaluation of the child in all areas related to the 
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suspected disability by the  multidisciplinary team; and   
b. Consent is given voluntarily.  

When the parent has not attended the meeting, the request for Consent to 
evaluate should be accompanied by the Conference Summary Notice and mailed 
to the parent. 
  

If the parent of a child with a disability refuses to consent to the initial evaluation or fails 
to respond to a request to provide consent, the LEA may pursue the initial evaluation by 
using the procedures in 707 KAR 1:340 for mediation, dispute resolution meeting, or a 
due process hearing.  However, the LEA shall still be considered to be in compliance 
with 707 KAR 1:300, Section 4 and 707 KAR 1:310 if it declines to pursue the 
evaluation. 

 
The GCSD Representative will consult with the DoSE within two (2) days of a 
parent’s refusal to consent to the initial evaluation, or their failure to respond to a 
request to provide consent. 
 
Consent for Provision of Specially Designed Instruction and Related 
Services 
 
The GCSD representative obtains written informed parental consent prior to the 
time a child receives specially designed instruction and related services. The 
consent statement explains that specially designed instruction and related 
services will be provided as described in an IEP and in the placement(s) 
specified by the ARC in the conference summary. 
 
The consent statement includes a place for the date and the parent's signature 
and states that the parent understands and agrees: 

a. To the provision of specially designed instruction and related services in 
The least restrictive environment; and 

b. consent is given voluntarily. 
 

The request for consent to serve (provide specially designed instruction and 
related services) is accompanied by the Notice of the ARC proposed action 
stating that the child is determined educationally disabled and eligible to receive 
specially designed instruction and related services.  
 
Once the parent gives consent for a child with disabilities to receive specially 
designed instruction and related services, the GCSD does not require any 
additional consent from the parent of the child for placement to continue to 
receive specially designed instruction and related services. Additional consent to 
serve is not needed, even though the location(s) of the delivery of services may 
change. 
 
Any changes in the special education program of the child after initial placement 
are subject to prior notice requirements but not subject to parental consent. 
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If the parent of a child refuses to give consent for the provision of initial specially 
designed instruction and related services or fails to respond to a request for consent, the 
LEA shall not provide such services and shall not use a due process hearing or 
mediation procedures in order to obtain agreement or a ruling that the services may be 
provided to the child. 

The GCSD Representative will inform the DoSE who will review records and 
advise of any further attempts at notification. 

Consent for Reevaluation 
 

Parental consent for reevaluation is required. To show reasonable measures taken, the 
LEA shall keep documentation that may include: 
(a)The records of telephone calls made or attempted and any responses received; 
(b)Copies of correspondence sent to the parents and any response received; and  
(c)Records of the visits made to the parent's home or place of employment and the 
results of those visits. 

 
If the parent responds and refuses to consent to the proposed reevaluation, 
procedures must be followed in accordance with denial of consent in the 
following paragraph. (See also Chapter III, Section 3.) 
 
Denial or Revocation of Parent Consent 
 

The LEA shall obtain consent for reevaluation of a child with a disability.  If the parent 
refused to consent, the LEA may pursue the reevaluation by using the procedures in 707 
KAR 1:340 for mediation, dispute resolution meeting, or a due process hearing.   

Parental consent for reevaluation shall not be required if the LEA can demonstrate that it 
made reasonable efforts to obtain such consent and follows the procedures in Section 1 
(4) to show those efforts; and the parent failed to respond. 

The LEA shall not be considered to be in violation of the requirements to make a free 
appropriate public education available to the child if the LEA decides not to pursue the 
consent through due process procedures set out in 707 KAR 1:340, Sections 9 and 11; 
and the LEA shall not be required to convene an ARC meeting or develop an IEP.If the 
parent of a child fails to respond or refuses to consent to a request for evaluation, or to 
consent for services or refuses to consent for a reevaluation,  

 
When the parent fails to respond to a request for reevaluation after reasonable 
efforts and in accordance with procedures, the GCSD will proceed with the 
reevaluation. 
 
If the parent revokes consent, that revocation is not retroactive. The withdrawal 
of consent does not negate an action that occurred after consent was first given 
and before it was withdrawn.  
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If the parents deny or revoke consent, the GCSD representative will contact the 
DoSE the next school day with a request for consultation regarding the refusal. 
When GCSD personnel disagree with the parent's action, then mediation or a 
due process hearing may be requested to obtain consent for the proposed 
action.  
 
If consent is denied or revoked, the DoSE and the building principal make sure 
that the child remains in the present educational placement during any due 
process hearings and appeals, unless the parent and other ARC members agree 
otherwise. 
 
SECTION 6. REPRESENTATION OF CHILDREN 
 

The LEA shall ensure the rights of a child are protected by determining an educational 
representative for the child. 

 

The GCSD Representative makes sure that each child is represented by 
educational representative at all decision-making points in the process of 
identification, evaluation, placement and provision of a free appropriate public 
education. 
 
The GCSD Representative verifies the location, legal status and availability of 
parents or guardians prior to taking any action with regard to the identification, 
evaluation or educational placement of a child, or the provision of a free 
appropriate public education. 
 

"Parent" means a biological or adoptive parent of a child; or a guardian generally 
authorized to act as the child’s parent, or authorized to make educational decisions for 
the child but not the state if the child is a ward of the state; or 
*   a person acting in the place of a biological or adoptive parent( e.g. a grandparent or 
stepparent or other relative with whom the child lives) or a person who is legally 
responsible for the child's welfare; or 
*   a surrogate parent appointed in accordance with this section; or  
*   a foster parent if the biological or adoptive parents' authority to make educational 
decisions on the child's behalf has been extinguished and the foster parent has an on-
going, long-term parental relationship with the child, is willing to make the education 
decisions required of parents under these regulations, and has no interest that would 
conflict with the interests of the child.  (Chapter I, Definitions) 
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Determination of Representation 
 

The LEA shall keep a record of the reasonable efforts it made to discover the 
whereabouts of the parents, such as:                                                                                                                                                           
(a) Detailed records of the telephone calls made or attempted and the results of those 
calls;(b) Copies of correspondence sent to the parents and any response received; and                                     
(c) Detailed records of visits made to the parent’s home or place of employment and the 
results of those visits. 

 
No later than at the time of referral, the GCSD Representative, through a review 
of the records of the child, determines if a child is: 

a. Emancipated ( age 18 or married), and therefore represents himself in 
educational decision-making; or  

b. To be represented by an adult, such as a parent, a guardian, a person 
acting as a parent, a surrogate parent, or a long-term foster parent. 

 
Biological or Adoptive Parents 
 

The biological or adoptive parent, when attempting to act as the parent and when more 
than one party is qualified under 707 KAR 1:280 (43) to act as parent, shall be presumed 
to be the parent for purposes of 707 KAR Chapter 1 unless the biological or adoptive 
parent does not have the legal authority to make educational decisions for the child.  If 
there is a judicial order that identifies a specific person or persons under 707 KAR 1:280 
(43) (a) – (d) to act as the parent of a child or to make educational decisions on behalf of 
a child, the order shall prevail. 

 
Either parent, biological or adoptive, has parental rights unless there has been a 
judicial determination that limits or terminates their rights. Parents are considered 
available when a current residence or mailing address is identified by the GCSD 
Representative. 
 
If no parent is in residence, the LEA Representative obtains the name and 
address of either natural parent, or any documents impacting the parent's legal 
status regarding educational decision-making. This includes whether or not the 
current custodial arrangement is informal, between the parent or custodian, or is 
a result of a State agency or court action. 
 
Legal Guardian 
If the GCSD Representative determines the child is represented by a legal 
guardian, the GCSD Representative obtains a copy of the court order from the 
guardian establishing the legal guardianship.  The GCSD Representative places 
a copy of the court order in the educational record of the child. 
 
If there is no parent available, and the person caring for the child is doing so as 
the result of State agency or court action rather than through an informal 
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arrangement that was voluntarily agreed to by the parent, the GCSD 
Representative requires this person to provide information regarding the legal 
status of the rights of the parent with respect to the child. This person does not 
qualify as the educational representative unless the person is a private individual 
who can produce a court order that he or she has been granted guardianship for 
educational purposes.  Unless the person can produce a court order that he 
or she is a private (as opposed to state-appointed) guardian, such a person 
may not represent the child and, absent written parental permission, is not 
allowed access to the educational records of the child. 
 
Person Acting As a Parent 
 
If the GCSD Representative determines there is no parent available and the 
person with whom the child resides is a family member, friend, or other person 
with whom the parent has made an informal arrangement to care for the child 
without state agency or court intervention, the GCSD representative determines 
this is a person "acting as a parent" and as such has all the rights of a parent 
until the parent reappears to reclaim his or her rights. For example, a 
grandparent, neighbor, governess, friend, or private individual caring for the child 
with the explicit or tacit approval of the parent or guardian of the child would 
qualify as a "person acting as a parent”. 
 
Commitment to DCBS or DJJ - Parental Rights Not Terminated 
If the child has been committed to the Department of Community Based Services  
or the Department of Juvenile Justice and parental rights have not been 
terminated, then the GCSD Representative involves the natural parent in 
education decision-making and no surrogate parent is assigned.  
 
Commitment to DCBS or DJJ - Parental Rights Terminated 
 

Ward of the state means a child who has been committed to the Department of 
Community Based Services (DCBS) or the Department of Juvenile Justice (DJJ) through 
a legal process, and the biological or adoptive parental rights have been terminated.  
This commitment may be voluntary or involuntary.  (Chapter I Definitions) 

 

If the GCSD Representative determines that the child is a ward of the State (i.e., 
parental rights have been terminated by the court), the GCSD Representative 
immediately contacts the DoSE and obtains a copy of the court order verifying 
that the child is a ward of the State. The GCSD Representative enters the copy 
of the court order into the educational record of the child.  The DoSE will appoint 
a surrogate parent in according with procedures described in the following 
paragraphs.  In accordance with regulations regarding the appointment of 
surrogate parents, the GCSD will not appoint any employee of a public agency 
involved in the care or education of the child as a surrogate, including social 
workers, court designated workers, etc.) 
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On rare occasions, and in instances that involve protection of the child, DCBS 
may state that parents must not learn information regarding the whereabouts of 
their child. In such cases, DCBS should present to the district a court order that 
prohibits parent involvement with the child. A copy of such order will be obtained 
by the district and placed in the child's records, and the DoSE will appoint a 
surrogate because the child's parents are unavailable.   
 
Foster Parent 

If the child is a foster child and does not reside with the child’s parents, the LEA shall 
make reasonable efforts to obtain the informed consent of the parent for an initial 
evaluation.  The LEA shall not be required to obtain this consent if:                                                                                  
(a) The whereabouts of the parents cannot be determined after reasonable efforts have 
been made to do so;                                                                                                                                                                         
(b) The rights of the parents have been terminated in accordance with state law; or                                               
(c) The rights of the parents to make educational decisions have been subrogated by a 
court in accordance with state law and the consent for initial evaluation has been given 
to someone appointed by the judge to represent the child. 

 
The GCSD Representative verifies that the child resides in a foster home or is 
otherwise in custody of a State agency.     
 

Short Term Placement 

If the child is placed with foster parents, the GCSD Representative determines 
whether or not parental rights have been terminated, and the procedures above 
are followed. If no parent is known, their whereabouts cannot be determined, or 
parental rights have been terminated, the foster parent may be assigned as a 
surrogate parent by the DoSE in accordance with procedures. 
 
Long Term Placement 
 
In the event parent’s rights have been terminated, the foster parent may act as 
parent without the need for appointment as surrogate parent under the following 
conditions: 

a. The foster parent has an on-going, long-term parental relationship with the 
child;  

b. The foster parent is willing to make the educational decisions required of 
parents under special education regulations; and 

c. The foster parent has no interest that would conflict with the interests of 
the child. (Chapter I, Definitions) 
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Emancipation 

When a child with a disability reaches the age of majority (age eighteen), all rights under 
707 KAR Chapter 1 shall transfer from the parents to the child, unless the child has been 
declared incompetent in a court of law. The LEA shall notify the child with a disability and 
the parents of the transfer of rights at ge eighteen. 

 

Unless the parent so notifies the school, GCSD personnel assume the youth at 
age eighteen is considered to be able to make informed decisions. A married 
youth of any age is also considered emancipated. 
 
Need to Report Other Living Arrangements 
If none of the above conditions is verified, the GCSD Representative notifies the 
DoSE who contacts the Department of Community Based Services (DCBS) to 
investigate the living arrangements of the child. 
 
Surrogate Parent Appointment 

The LEA shall ensure the rights of a child are protected by assigning a surrogate parent 
to make educational decisions for the child if: 
(a) No individual can be identified as a parent as; defined in 707 KAR 1:280; 
(b)The LEA, after reasonable efforts, cannot discover the whereabouts of the parent;  
(c)The child is a ward of the State (i.e., parental rights terminated by court order; or 
(d)The child is an unaccompanied homeless youth as defined in the McKinney-Vento 
Homeless Assistance Act 42 U.S,C., Section 11431 et. Seq. 

 

A surrogate parent is not considered an employee of the LEA solely because he 
is paid by the LEA to serve as a surrogate parent. A surrogate parent is not 
considered an employee of the DCBS solely because he is paid by that agency 
to serve as a foster parent to the child. Payment of a foster parent by DCBS for 
providing care to a child does not make him or her an employee of the DCBS for 
the purpose of determining eligibility status as a surrogate parent. The mere fact 
that a person receives payment for being a foster parent does not disqualify him 
or her under the non-employee requirement from being appointed as a surrogate. 
 
A surrogate parent may be an employee of a private agency that provides non-
educational care for the child if the person meets other criteria in this section. 
 

The surrogate parent may represent the child in all matters relating to the identification, 
evaluation, and educational placement of the child and the provision of FAPE to the 
child. 

 
The ARC recognizes the surrogate parent as the one to represent the child 
exercise all of the educational rights, responsibilities, and authorities as a parent 
of the child, such as the rights to: 
(a) Receive notice of proposed or refused actions; 
(b) Provide or deny consent; 
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(c) Participate in ARC meetings, development, review and revision of IEPs,       
 and in development of placement recommendations; 
(d) Protections under confidentiality; 
(e) Request an independent educational evaluation of the child; and 
(f) Request an impartial due process hearing and appeal. 
 
An individual serves as a surrogate subject to reappearance of natural parents, 
marriage of the youth, the youth reaches the age of majority, or because the 
surrogate no longer meets the qualifications and criteria for assignment 
described in this section.  
 
Selection of Surrogate Parent Volunteers 
 

The LEA shall have a procedure for determining whether a child needs a surrogate 
parent and assigning a surrogate parent to the child. The surrogate parent of the child 
shall have all the rights afforded parents under Part B of IDEIA and 707 KAR Chapter I 
to make decisions about educational issues for a child. 

  

The GCSD procedures for the selection and assignment of surrogate parents 
include: (a) a method of determining whether a child needs a surrogate parent; 
and (b) a method for selecting and assigning a surrogate parent.                                                    

As needed the DoSE solicits recommendations from GCSD staff members, the 
local Association for Retarded Citizens (AIM - Advocacy in Motion), and DCBS, 
and contacts foster parents as appropriate. 

 

An LEA shall make reasonable efforts to ensure the assignment of a surrogate not more 
than thirty (30) days after there is a determination by the LEA that the child needs a 
surrogate. 

 

A surrogate:                                                                                                                                      
(a) Shall not be an employee of the Kentucky Department of Education, the LEA, or any 
other agency that is involved in the education or care of the child;                                                              
(b) Shall not have an personal or professional interest that conflicts with the interests of 
the child; and                                                                                                                                                    
(c) Shall have knowledge and skills that ensure adequate representation of the child.                       
A person who is otherwise qualified to be a surrogate parent shall not be considered an 
employee of the LEA solely because he or she is paid by the LEA to serve as a 

surrogate parent. 
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A conflict of interest exists when it appears that the person being considered: 
a. Might benefit personally or professionally from decisions regarding the 

child; or 
b. Might be recruited to make decisions which might affect policy in which the 

person has a personal or professional interest. 
 

In the case of a child who is an unaccompanied homeless youth, appropriate staff of 
emergency shelters, transitional shelters, independent living programs, and street 
outreach programs may be appointed as temporary surrogate parents without regard to 
the criteria listed in (6) above until a surrogate parent can be appointed that meets all the 
requirements of this section. 

 
The GCSD Representative will contact the DoSE in this situation. 

 

SECTION 7.  STATE COMPLAINT PROCEDURES 
The right to file a complaint with the Kentucky Department of Education and the 
procedures for filing, including the information required and timelines for 
resolution are included in the Parent's Rights document and the Kentucky 
Department of Education Special Education Procedures Manual. 
 
Right to File a Complaint 
 

Parents, individuals and organizations, including someone from outside the state, shall 
have the right to submit a signed, written complaint to the Kentucky Department of 
Education alleging violations of state and federal requirements of IDEIA. 

The complaint shall include:                                                                                                                  
(a) A statement that the LEA or other public agency providing educational services to 
identified students has violated a requirement of 707 Chapter 1 or IDEIA regulations;                                    
(b) The facts on which the statement is based;                                                                                    
(c) A signature and contact information for the complainant;                                                            
(d) Name and residence of the child, or contact information if the child is homeless under 
the McKinney-Vento Homeless Assistance Act, 42 U.S.C. Section 11431 et. seq.;                              
(e) Name of the school the child is attending;                                                                                 
(f) A description of the nature of the problem, including facts related to the problem;                    
(g) A proposed resolution of the problem to the extent it is known and available to the 
complainant at the time of the filing; and                                                                                           
(h) Information indicating that the violation did not occur more than one (1) year prior to 
the date of the receipt of the complaint.                                                                                                         
The party filing the complaint shall forward a copy to the LEA.                                                                                                                      

 
Procedures for Addressing the Complaint 
 

The following procedures shall apply to the Kentucky Department of Education as to 
written complaints submitted pursuant to 34 CFR 300.660 through 300.662: 
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(a) The KDE shall have sixty (60) calendar days after the complaint is filed to carry 
out an independent investigation, if necessary; 
 (b) The complainant and the LEA shall each have  an opportunity to submit 
additional information about any allegation in the complaint;                                                                                                              
(c)       The LEA shall have an opportunity to respond to the complaint including, at least:                                     
 1.  A proposal to resolve the complaint; and                                                                          
 2.  An opportunity for the parent who has filed the complaint and the LEA to 
voluntarily engage in mediation;  
(d) The KDE shall review of all relevant information; and  
(e)  the department shall issue a written decision addressing each allegation in the 
complaint containing the findings of fact and conclusions and the reasons for the final 
decision. 
* The Kentucky Department of Education shall allow an extension of the time limit only if 
exceptional circumstances exist or if the parent and the LEA agree to extend the time 
line to engage in mediation or other alternative means pf dispute resolution. 

 

 
The DoSE shall receive from KDE staff written notice of any filed complaint.  The 
DoSE shall immediately inform the Superintendent and the GCSD 
Representative, who will must decide if the district will conduct its own 
investigation or will make all relevant documents, including the due process 
folder, available to the DoSE within two (2) business days. After review of all 
information and consultation with appropriate staff, the DoSE shall prepare all 
additional and clarifying information and submit to KDE/DECS staff.   
 
Right to Appeal Written Decision from KDE/DECS 

 

The complainant, parent or the LEA shall have a right to appeal the written decision from 
a complaint to the Commissioner of the Kentucky Department of Education.  The appeal 
shall be filed within fifteen (15) business days of the receipt of the decision. 

 

Implementation of Final Decision 
 

The KDE shall ensure the final decision from a complaint shall be effectively 
implemented.  To achieve compliance, KDE/DECS may apply: 
(a) Technical assistance activities; 
(b) Negotiations; or 
(c) Corrective actions. 

 
SECTION 8.  RIGHT TO MEDIATION AND DUE PROCESS HEARINGS 
 
Information regarding mediation and due process hearing rights is included in the 
Parent's Rights document provided by GCSD. 
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Mediation 
 

The LEA and parent of a child with a disability shall have the right to request mediation 
from the Kentucky Department of Education to resolve any disputes that may arise 
under 707 KAR Chapter 1. 

 
Due Process Hearing 
 

A parent of a child with a disability or the LEA may initiate a due process hearing on: 
(a)  Any of the matters described in the written notice relating to identification, 
evaluation, or educational placement of a child with a disability; or 
(b)  The provision of FAPE to the child; or  
(c)  \The refusal to initiate or change the identification , evaluation or educational 
placement of the child. 
When a hearing is initiated, the LEA shall inform the parent of the availability of 
mediation to resolve the dispute. 

 

The LEA shall inform the parent of any free or low-cost legal and other relevant services 
available in the area if the parent requests the information or if a parent or LEA initiates a 
hearing. 

 
The GCSD representative shall obtain a listing of such services from the DoSE, 
who is responsible for providing an up-to-date list. 
 
SECTION 9.  MEDIATION RIGHTS 
 
Requirements of Mediation 
 

The mediation process, if chosen, shall: 
(a)  Be voluntary; 
(b)  Not be used to deny or delay a parent's right to a due process hearing under Section 
5 and Section 7 or 34 CFR Section 300.507, or to deny any other rights afforded under 
this administrative regulation or IDEIA Subpart E; and 
(c)  Be conducted by a qualified and impartial mediator trained in effective mediation 
techniques. 

  

The GCSD Representative, in consultation with the DoSE, shall offer mediation 
to the parent as an option to settle differences concerning the identification, 
evaluation, or educational placement or the provision of a free appropriate public 
education.  Mediation is not required, but must be explained and offered by the 
GCSD any time a due process hearing is requested. The GCSD and the parent 
must jointly submit a written request to KDE for mediation. A document 
explaining the guidelines for mediation is available from KDE/DECS.  
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The KDE shall maintain a list of qualified mediators, who shall  
(a) Not be an employee of the KDE or the LEA that is involved in the education of the 
child; 
(b) Be chosen at random for the mediation process; 
(c) Not have a personal or professional conflict of interest; 
The KDE shall bear the cost of the mediation process. 

 

The sessions in the mediation process shall be scheduled in a timely manner not to 
exceed sixty (60) days and held at a location that is convenient to both parties to the 
dispute. 

 In a mediation session in which a resolution is reached by the parties, a legally binding 
written agreement shall be executed that:                                                                                                  
(a) Sets forth the resolution and a timeline in which it shall be implemented;                                     
(b) States that all discussions that occurred in the mediation process shall be 
confidential; and        (c) May not be used as evidence in any subsequent due process 
hearing or civil proceeding.  Both the parent and a representative of the LEA who has 
the authority to bind the LEA shall sign the agreement.  The agreement shall be 
enforceable in any state court of competent jurisdiction or in a district court of the United 
States. 

The Superintendent, DoSE and GCSD Representative will consult regarding the 
participation of staff in the mediation session and are responsible for scheduling 
the mediation meeting. 
 
SECTION 10.  DISPUTE RESOLUTION 

 Within fifteen (15) days of receiving notice of parental request for a due process 
hearing, the LEA shall convene a meeting with the parent and the relevant member or 
members of the ARC who have specific knowledge of the facts identified in the due 
process hearing request.  The parent and the LEA shall determine the relevant ARC 
members to attend the resolution session.  A representative of the LEA who has 
decision-making authority on behalf of the LEA must also attend this meeting.  An 
attorney for the LEA shall not attend the meeting unless an attorney accompanies the 
parent.  (The parent has no right to claim attorney fees for this resolution meeting. § 
300.517) 

The DoSE will consult with the GCSD Representative and Superintendent 
concerning district persons to participate and shall coordinate the selection with 
parents. 

The purpose of this meeting is:                                                                                                      
(a) To allow the parents to discuss their due process hearing request;                                          
(b) To discuss the facts that formed the basis of the request; and                                                    
(c) To give the LEA an opportunity to resolve the complaint.                                                             
This meeting shall not take place if the parents and the LEA agree in writing to waive the 
meeting or agree to use the mediation process. 
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A Resolution to the Dispute 

If the parties reach a resolution to the dispute, the parties shall execute a legally binding 
agreement that is;                                                                                                                                  
(a) Signed by both the parent and a representative of the LEA who has the authority to 
bind the LEA; and                                                                                                                                             
(b) Is enforceable in any state court of competent jurisdiction or a district court of the 
United States.                                                                                                                                                  
The dispute resolution agreement may be voided by either party within three (3) 
business days of the agreement’s execution. 

If the LEA has not resolved the complaint to the satisfaction of the parents within thirty 
(30) days of the receipt of the due process hearing request, the due process hearing 
may occur.  

Failure to Hold the Meeting 

The failure of the parent filing the due process hearing request to participate in the 
resolution meeting shall delay the timelines for the resolution process and the due 
process hearing until the meeting is held unless:                                                                                                                          
(a) The parties have jointly agreed to waive the resolution process or use mediation; or              
(b) The LEA has not resolved the due process complaint to the satisfaction of the parent 
within thirty (30) days of the receipt of the due process hearing request in which case the 
due process hearing may occur. 

The GCSD will agree to waive this process only when the Superintendent, GCSD 
Representative and DoSE agree that no resolution can be reached. 

If the LEA is unable to obtain the participation of the parent in the resolution meeting 
after reasonable efforts have been made and documented, the LEA may request, at the 
conclusion of the thirty (30) day period, that a hearing officer dismiss the parent’s due 
process hearing request. The LEA shall keep a record of the reasonable efforts made to 
obtain the participation of the parents in the resolution meeting such as:                                                                                        
(a) Detailed records of telephone calls made or attempted and the results of those calls;             
(b) Copies of correspondence sent to the parents and any responses received; and                     
(c) Detailed records of any visits made to the parent’s home or place of employment and 
the results of those visits. 

 If the LEA fails to hold the resolution meeting within fifteen (15) days of receiving the 
notice of a parent’s due process hearing request or fails to participate in the resolution 
meeting, the parent may seek the intervention of a hearing officer to begin the 45 day 
due process hearing timeline in 34.C.F.R. 300.515. 

The DoSE, after consultation with the GCSD Representative and Superintendent, 
will inform the Hearing Officer of the reasonable efforts made to schedule this 
Resolution session, provide any of the requested documentation, and request 
dismissal of the hearing request. 
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Timeline for the Due Process Hearing 

The forty-five (45) day timeline for the due process hearing starts the day after one of the 
following events:                                                                                                                                
(a) Both parties agree in writing to waive the resolution meeting;                                                        
(b) After either the mediation or resolution meeting starts but before the end of the thirty 
(30) day period, the parties agree in writing that no agreement is possible; or                                                  
(c) If both parties agree in writing to continue the mediation at the end of the thirty (30) 
day resolution period, but later the parent or the LEA withdraws from the mediation 

process. 

 
SECTION 11.  HEARING RIGHTS 

 

Note that hearing rights for children placed in private schools by their parents are 
limited to Child Find, evaluation and reevaluation issues.  See Chapter IX, 
Section 8, and Private Schools for additional information. 
 
Hearing Requests 
 

The parent of a child with a disability or the attorney representing the child or the LEA 
filing the request for a hearing shall provide notice to the Kentucky Department of 
Education, to request a hearing.  The notice shall contain:                                                                                                  
(a) The name of the child;                                                                                                                                    
(b) The address of the residence of the child;                                                                                       
(c) The name of the school the child is attending;                                                                                     
(d) A description of the nature of the problem; and                                                                            
(e) Facts relating to the problem and a proposed resolution to the extent known and 
available to the parents at the time.                                                                                                                        
The Kentucky Department of Education shall provide a model form, entitled “Request for 
a Due Process Hearing”, containing these requirements to assist parents in filing a 
request for a due process hearing. 

 

A due process hearing may also be initiated by the LEA if LEA personnel disagree with a 
parent's denial of consent for initial evaluation or reevaluation. {see Section 5}. or when 
LEA personnel and the parent cannot agree on proposed or refused actions to initiate or 
change the identification, evaluation, or placement of the child or the provision of a free 
appropriate public education to the child. 

 

A party shall not have a due process hearing until the party, or the attorney representing 
the party, files a notice that contains the information listed in subsection (1) above.  This 

notice shall be provided to the other party and to the Kentucky Department of Education. 

 
 
When the GCSD decides to request a due process hearing, and based on 
information from ARC summaries, the DoSE develops a letter containing all the 
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information given above requesting a due process hearing for submission by the 
Superintendent.   
 
The facts contained in the hearing request letter establish that the disagreement 
that exists between the GCSD and the parent of the child is related to the 
identification, evaluation, placement, or the provision of a free appropriate public 
education to a child. 
 
A hearing request may be cancelled by the hearing officer upon receipt of written 
documentation from the party requesting the hearing.  If, after the GCSD 
requests a due process hearing, GCSD personnel and the parent come to an 
agreement on the issue(s) presented in the GCSD's hearing request, the DoSE 
prepares a letter requesting cancellation of the hearing request. The 
Superintendent reviews the letter, signs it, and it is mailed to the assigned 
hearing officer.  
 

The procedures included in KRS Chapter 13B and IDEIA Subpart E shall apply to a due 
process hearing. 

 
Arrangements Prior to the Hearing 
 
Upon receipt of notification of the assignment of an Impartial Due Process 
Hearing Officer, within five (5) calendar days, the DoSE contacts the hearing 
officer via telephone calls to determine available dates for conducting the hearing 
(usually done on first conference call). 
 
The DoSE schedules the hearing at a time, date and location convenient to the 
GCSD, the parent of the child, and the hearing officer. What is convenient 
depends on the schedules of the GCSD Board attorney and GCSD personnel, 
the schedules of the parents and the parents' representative, and the availability 
of the hearing officer. Since so many parties are involved in the proceedings and 
since the hearing is held and the decision rendered within forty-five (45) calendar 
days of the hearing request, the DoSE begins scheduling the hearing 
immediately upon notification of the assignment of the hearing officer.  
 
Prior to a due process hearing, the DoSE, in consultation with the GCSD 
Representative and the Board attorney: 

a. Makes arrangements to provide a court reporter for the hearing to make 
sure a true and accurate record of the hearing is available in a timely 
manner. (All costs related to transcription, including the cost for the court 
reporter hired, are paid for by the GCSD.) A written verbatim record is to 
be provided to the hearing officer and to the parent 's representative; 

b. Informs the parent of their right, (or if the child is emancipated, the child's 
right) to open the hearing to the public; 

c. Informs the parent of the right to have the child present at the 
proceedings; 
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d. Provides the parent of the child with a written list of the names, addresses 
and phone numbers of free or low-cost legal services or other relevant 
services available in the geographic area; 

e. Notifies the parent and the hearing officer in writing of the GCSD's intent 
to be represented by legal counsel (if true). The notice includes the 
counsel's name, address and telephone number;  

f. If requested, provides the hearing officer and the parent with a written 
chronology of events leading to the hearing at least fourteen (14) days 
prior to the hearing.   

g. The chronology includes the following: 
1. date of an action; 
2. narrative explanation of the action that occurred, including 

persons, places and activities involved; and 
3. the relevant and specific actions leading to the due process 

hearing request (not a history of the involvement of the child with 
the GCSD); 

h. Informs witnesses of the time, date, and location of the hearing; 
i. Discloses all pertinent information concerning the hearing to the parents 

and to the impartial hearing officer at least five (5) business days prior to 
the hearing, including: 

1. the name and title of all witnesses; 
2. the general nature of the expected testimony; and 
3. all documents and records which may be entered as evidence at 

the hearing. 
 

All information not disclosed in a timely manner prior to the hearing may become 
inadmissible unless both the parent and the LEA agree otherwise. 
 
Working in cooperation with the DoSE, the GCSD Representative and the 
Superintendent, the GCSD Board attorney files with the hearing officer all written 
motions, briefs, and other documents and at the same time, provides a copy to 
the other parties to the proceedings. Copies of any documentation sent to the 
hearing officer are maintained in the office of the DoSE. 
 

Additional disclosure of information. 
(1)  At least 5 business days prior to a hearing conducted pursuant to §300.511(a), each 
party shall disclose to all other parties all evaluations completed by that date and 
recommendations based on the offering party’s evaluations that the party intends to use 
at the hearing.  
 (2)  A hearing officer may bar any party that fails to comply with paragraph (b)(1) of this 
section from introducing the relevant evaluation or recommendation at the hearing 
without the consent of the other party. §300.512 of IDEIA Federal Regulations. 
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Attorneys' fees 
 

In any action or proceeding brought under section 615 of the Act, the court, in its 
discretion, may award reasonable attorneys' fees as part of the costs to the parents of a 
child with a disability who is the prevailing party. Fees may also be awarded to the SEA 
or LEA against the attorney of a parent who files a complaint or subsequent cause of 
action that is frivolous, unreasonable, or without foundation, or against the attorney of a 
parent who continued to litigate after the litigation clearly became frivolous, 
unreasonable, or without foundation, or to a prevailing SEA or LEA against the attorney 
of a parent, or against the parent, if the parent’s request for a due process hearing or 
subsequent cause of action was presented for any improper purpose, such as to harass, 
to cause unnecessary delay, or to needlessly increase the cost of litigation. Funds under 
Part B of the Act may not be used to pay attorneys' fees or costs of a party related to an 
action or proceeding under section 615 of the Act and subpart E of this part.  
 
A court awards reasonable attorney’s fees under section 615(i)(3) of the Act consistent 
with the following: 
 (1) Determination of amount of attorneys' fees. Fees awarded under section 615(i)(3) of 
the Act must be based on rates prevailing in the community in which the action or 
proceeding arose for the kind and quality of services furnished. No bonus or multiplier 
may be used in calculating the fees awarded under this subsection.  
(2) Prohibition of attorneys' fees and related costs for certain services. 
  Attorneys' fees may not be awarded and related costs may not be reimbursed in 
any action or proceeding under section 615 of the Act for services performed 
subsequent to the time of a written offer of settlement to a parent if-  
(A) The offer is made within the time prescribed by Rule 68 of the Federal Rules of 
Civil Procedure or, in the case of an administrative proceeding, at any time more than 10 
days before the proceeding begins;  
(B) The offer is not accepted within 10 days; and 
(C) The court or administrative hearing officer finds that the relief finally obtained by 
the parents is not more favorable to the parents than the offer of settlement. 
 Attorneys’ fees may not be awarded relating to any meeting of the IEP team 
unless the meeting is convened as a result of an administrative proceeding or judicial 
action, or at the discretion of the State, for a mediation described in §300.506 that is 
conducted prior to the filing of a request for due process under §§300.507 or 300.520-
300.528. 
 Exception to prohibition on attorneys' fees and related costs.  
 Notwithstanding paragraph (c)(2) of this section, an award of attorneys' fees and 
related costs may be made to a parent who is the prevailing party and who was 
substantially justified in rejecting the settlement offer. 
 Reduction of amount of attorneys' fees. Except as provided in paragraph (c)(5) of 
this section, the court reduces, accordingly, the amount of the attorneys’ fees awarded 
under section 615 of the Act, if the court finds that- 
              (i) The parent, or the parent’s attorney, during the course of the action or 
proceeding, unreasonably protracted the final resolution of the controversy;  
              (ii) The amount of the attorneys' fees otherwise authorized to be awarded 
unreasonably exceeds the hourly rate prevailing in the community for similar services by 
attorneys of reasonably comparable skill, reputation, and experience; 
             (iii) The time spent and legal services furnished were excessive considering the 
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nature of the action or proceeding; or 
              (iv) the attorney representing the parent did not provide to the school district the 
appropriate information in the due process complaint in accordance with §300.508. 
Exception to reduction in amount of attorneys’ fees. The provisions of paragraph (c)(4) of 
this section do not apply in any action or proceeding if the court finds that the State or 
local agency unreasonably protracted the final resolution of the action or proceeding or 
there was a violation of section 615 of the Act. (§300.517 of the IDEIA Federal 
Regulations) 

 

After consultation with the GCSD Representative, the Board attorney and the 
Superintendent, and if directed by the Superintendent, the DoSE makes a written 
offer of settlement to the parents at least ten (10) calendar days prior to the 
hearing. A copy of the settlement offer is not sent to the hearing officer. One 
purpose of this settlement offer is a possible reduction in the parent's attorney 
fees, if the relief finally obtained by the parents is not more favorable to the 
parents than the offer of settlement.    
 
SECTION 12.  APPEAL OF DECISION 
 

A party to a due process hearing that is aggrieved by the hearing decision may appeal 
the decision to members of the Exceptional Children Appeals Board as assigned by the 
Kentucky Department of Education.  The appeal shall be perfected by sending, by 
certified mail, to the Kentucky Department of Education a request for appeal, within thirty 
(30) calendar days of date of the hearing officer’s decision.  A decision made by the 
Exceptional Children Appeals Board shall be final unless a party appeals the decision to 
state circuit court or federal district court. 

  

If the GCSD requests a due process hearing, and is unsuccessful in the due 
process hearing, the DoSE, GCSD Representative, Superintendent, and the 
GCSD Board attorney meet to discuss whether or not to appeal the decision of 
the Due Process Hearing Officer to the Exceptional Children Appeals Board. If 
the DoSE, GCSD Representative, Superintendent, and the GCSD Board attorney 
determine the GCSD's proposed action is in the best interest of the child, then 
the DoSE prepares the appeal to be submitted by the Superintendent within 
fifteen calendar days from the date the order/decision was mailed. 
Upon receipt of the written appeal, a written copy of the entire hearing record is 
provided by KDE/DECS to the assigned Exceptional Children Appeals Board 
(ECAB). 
 
The ECAB insures that no later than thirty (30) days after the receipt of a written 
request for a review of the hearing officer's findings of fact and decision in a due 
process hearing: 

a. a final decision is reached in the review; and 
b. a copy of the decision is mailed to each of the parties. The DoSE is 

responsible for monitoring the implementation of the hearing officer's 
decision, and reporting to the Superintendent regarding implementation 
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status. 
 
Child Status during Pendency of Judicial Proceedings 
 

Except as provided in Sections 14 and 15}, during the pendency of any administrative or 
judicial proceeding, including the dispute resolution meeting, the child involved in the 
hearing or appeal must remain in the child’s current educational placement, unless the 
parent and the LEA agree to another placement. 
However, the child shall not be required to remain in the child’s current educational 
placement if the complaint involves an application for initial services for a child that is 
transitioning from the early intervention program into preschool and the child is no longer 
eligible fo r the early intervention program due to age. In that case the LEA shall not be 
required to provide the early intervention services the child had been receiving but would 
be required to provide any special education and related services that the child is eligible 
for and that are not in dispute between the parent and the LEA. 
If the hearing involves an application for initial admission to public school and if there is 
consent of the parents, the child shall be placed in public school until the proceedings 
are final. 
 
 If the decision of a hearing officer in a due process hearing conducted by the SEA or a 
State review official in an administrative appeal agrees with the child’s parents that a 
change of placement is appropriate, that placement must be treated as an agreement 
between the State or local agency and the parents for purposes of paragraph (a) of this 
section.  (§300.514 of the IDEIA Federal Regulations) 

 

The DoSE and building principal make sure that during the pendency of any 
proceedings (i.e., due process hearings, appeals to the Exceptional Children 
Appeals Board) or judicial proceedings (i.e., any civil action brought under 
IDEIA), the child remains in his present educational placement unless the ARC 
and the parent agree otherwise. If the hearing or judicial proceedings involve an 
application for initial admission to public school, the child, with the consent of the 
parent, is placed in the LEA in an age appropriate program until the completion of 
all the proceedings. 
 
SECTION 13.  DISCIPLINE PROCEDURES 
 
The Superintendent, DoSE and building principals, including assistant principals, 
make sure that appropriate procedures are followed in the discipline, suspension 
and expulsion of children with disabilities. 
 
Student Behavior 
 

The ARC shall, in the case of a child whose behavior impedes his or her learning, or that 
of others, consider, if appropriate, strategies, including positive interventions strategies 
and supports, to address that behavior.  (Chapter V, IEP) 
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Expectations for student behavior and consequences for misbehavior/policy 
violations are the same for all children, and are detailed in the GCSD Student 
Handbook. Consequences that are applied for all children may be utilized for the 
child with a disability, as long as the consequence does not conflict with the 
provisions of the IEP or a Behavior Intervention Plan. The child must continue to 
receive the services in the IEP, have the opportunity to progress in the general 
education curriculum, and participate with nondisabled children to the same 
extent as before. The ARC may modify or adapt the consequences utilized 
with all children to meet the needs of a child with a disability as 
documented in the IEP or a Behavior Intervention Plan. 
 
Special education includes the instruction of appropriate behavior.  When the 
ARC determines that behavioral interventions that are implemented with non-
disabled students would be unsuccessful, the committee should designate 
appropriate strategies and positive behavioral interventions and supports in the 
IEP for that student.  
 
In-school alternative education programs may be used as a short-time 
disciplinary method with students with disabilities so long as the child's IEP 
continues to be implemented.  This type of in-school suspension does not count 
in terms of the 10 consecutive days limit or as a pattern of removals as long as 
the child continues to receive the services in the IEP, has the opportunity to 
participate in the general education curriculum, and continues to participate with 
nondisabled children to the same extent as before. (Comments, Federal 
Regulations, p.46715) 
 
Suspensions from the school bus may be utilized under procedures developed 
by the GCSD for all children.  Whether a bus suspension would count as a day of 
suspension would depend on whether the bus transportation is a part of the 
child's IEP. If bus transportation is a related service and included in the IEP, a 
bus suspension would be considered as a suspension unless the GCSD provides 
the transportation in some other way, because that transportation is necessary 
for the child to obtain access to the location where all other services are 
delivered. If bus transportation is not a part of the IEP, the bus suspension is not 
counted as a suspension in terms of the 10 consecutive day limit or as a pattern 
of removal. In those cases, the child (and the parents) would have the same 
obligation to get to and from school as a nondisabled child who had been 
suspended from the bus.  Attention should be given to whether behavior on the 
bus is similar to behavior in a classroom and whether bus behavior should be 
addressed in the IEP or behavioral intervention plan for the child.  (Comments, 
Federal Regulations, p. 46715)  (See resource section for Sammie Lambert’s 
interpretation in E’specially DECS 
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Suspension for 10 days or less in a school year 
 

Suspension of primary school students shall be considered only in exceptional cases 
where there are safety issues for the child or others.  KRS 158.150 (8) 

 

School personnel may remove a student with a disability who violates a code of student 
conduct from the student’s placement to an appropriate interim alternative education 
setting, another setting, or suspension, for not more than ten (10) consecutive school 
days to the extent those alternatives are applied to children without disabilities). 

 

The due process procedures for short-term suspension are the same for all 
students and are outlined in the District Student Handbook.  When suspensions 
are ten (10) days or less in length, do not exceed ten (10) days cumulative in a 
school year, and are utilized as temporary disciplinary measures (if the 
suspension is for a minor infraction and no further disciplinary action is planned), 
then an ARC meeting is not required unless requested by the parent or principal 
or other service providers. 
 

A LEA shall be required to provide educational services to a child with a disability 
during periods of removal of ten (10) or less school days in the same school year 
if it provides services to children without disabilities who are similarly removed. 

 
Services will be provided in the same manner in which services are provided to 
children without disabilities; the IEP will continue to be implemented by qualified 
personnel. 
 
Suspensions for More than 10 days Cumulative per School Year that do not 
Constitute a Change of Placement for Disciplinary Reasons 
 

An LEA shall provide written notice to the parents of a child with a disability at least 
twenty-four (24) hours before a meeting concerning a safety issue or a change in 
placement due to a violation of a code of student conduct. 

 
 

School personnel may remove a student with a disability from the student’s current 
placement for additional periods of time of not more than the (10) consecutive school 
days in the same school year for separate incidents of misconduct as long as those 
removals do not constitute a change in placement because of disciplinary removals. 
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After a child with a disability has been removed from the child’s current placement for ten 
(10) school days in the same school year, and the current removal is for not more than 
ten (10) consecutive school days and is not a change in placement because of 
disciplinary removals, school personnel, in consultation with at least one of the child’s 
teachers, shall determine the extent to which educational services explained in 
subsection (6) are needed. 

 
 

After a child with a disability has been removed from the child’s current placement for ten 
(10) school days in the same school year, educational services as described in below 
shall be provided during any subsequent days of removal. A child with a disability that is 
removed from child’s current placement for more than ten (10) consecutive school days 
shall: (a) Continue to receive a free, appropriate public education so as to enable the 
child to continue to participate in the general curriculum, although in another setting, and 
to progress toward meeting the goals set out in the child’s IEP; and                                                                                           
(b) Receive, as appropriate, a functional behavioral assessment, and behavioral 
intervention services, and modifications, that are designed to address the behavior 
violation so that it does not recur. The services described in subsection (6) above may 
be provided in an interim alternative educational setting. 

 
Whether the removals constitute a pattern of removals, and thus a change in 
placement, is determined on a case-by-case basis by the GCSD Representative, 
DoSE and the teacher.  The decision is subject to review through due process 
and judicial proceedings. 
 
Beginning at least on the eleventh (11th) day of suspension in the same school 
year, services must be provided. The GCSD Representative and the DoSE, shall 
consult with the child's special education teacher(s), and determine the services 
that will meet the criteria as stated above. 

A functional behavior assessment and behavioral intervention services are 
required only when a child is removed from the child’s current placement for 
more than ten (10) consecutive school days, as in the case of a change in 
placement for disciplinary reasons (next subsection). However, such assessment 
and services may be conducted at any time when so directed by the ARC. 

 
SECTION 14.  MANIFESTATION DETERMINATION 
 
A manifestation determination is necessary:   

a. To determine whether the placement for a child with a disability can be 
changed for disciplinary reasons over the objection of the child's parents 
to a long-term suspension or expulsion;   

b. When the school is going to make a unilateral change in placement for 
reason of weapons, drug violation or serious bodily injury;  or 

c. When the school is seeking approval for a unilateral change in placement 
from a judge or hearing officer due to likelihood of injury to self or others.  
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However, there is no basis for differentiating the services that must be provided 
to children with disabilities because their behavior is, or is not, a manifestation of 
their disability. Services, as defined in the IEP, will continue in any new 
placement. 
 
 
Change of Educational Placement for Disciplinary Reasons 

Change of placement because of disciplinary removals” means a change of 
placement occurs if:                                                                                                                                          
(a) the removal is for more than ten (10) consecutive schools days;                                             
(b) the child has been subjected to a series of removals that constitute a pattern (which 
is determined on a case-by-case basis) because:                                                                              
(i) the series of removals total more than 10 school days in a school year;                                    
(ii) the child’s behavior is substantially similar to the child’s behavior in previous incidents 
that resulted in the series of removals; and                                                                                          
(iii) of additional factors including the length of each removal, the total amount of time the 
child has been removed, and the proximity of the removals to one another.   

The ARC may consider any circumstances on a case-by-case basis when determining 
whether to order a change in placement for a child with a disability who violates a code 
of student conduct. 

 

If a removal is a change of placement because of disciplinary removals, the child’s ARC 
shall convene within ten (10) school days after the change of placement is made and 
shall determine the appropriate educational services for the child. If the student has 
been placed in an interim alternative educational setting, the LEA shall invite staff from 
that alternative setting to the ARC meeting. 

 

The ARC meeting to determine appropriate services may be held at the same 
time as the Manifestation Determination meeting. See following section. 
 

A board that has expelled a student from the student’s regular school setting shall 
provide or assure that educational services are provided to the student in an appropriate 
alternative program or setting unless the Board has made the determination, on the 
record, supported by clear and convincing evidence, that the expelled student posed a 
threat to the safety of other students or school staff and could not be placed into a state-
funded or agency program.  KRS158.150 (2)(b) 

 

Manifestation Determination Meeting 

Within ten (10 school days of any decision to change the placement of a child with a 
disability because of a violation of a code of student conduct, the relevant members of 
the child’s ARC, as determined by the LEA and the parent, must convene a meeting to 
review all relevant information in the student’s file, including the child’s IEP, any teacher 
observations, teacher-collected data, and any relevant information provided by the 
parents to determine:                                                                                                               
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(a) if the conduct in question was caused by, or had a direct and substantial relationship 
to the child’s disability; or                                                                                                                           
(b) If the conduct in question was the direct result of the LEA’s failure to implement the 
IEP.      The conduct shall be determined to be a manifestation of the child’s disability if 
either condition is met.  

 
When the ARC convenes to consider a change of placement for disciplinary 
reasons, the GCSD Representative invites the DoSE to attend the meeting. The 
normal timeline for a notice of ARC meeting does not apply in this 
circumstance; parents are notified on the date the decision is made to 
pursue a disciplinary change of placement, and the meeting may be held 
within 24 hours. 
 
The ARC: 

a. Considers all relevant information as stated above, including any 
evaluation information that describes the specific behavior(s),  

b. Discusses steps taken by the school to address the problem behavior, and 
c. Reviews the IEP and placement in relation to the behavior in question to 

determine: if the behavior in question was the direct result of the GCSD’s 
failure to implement the IEP; or if the conduct in question was caused by 
or had a direct and substantial relationship to the child’s disability. 

If the ARC determines that the conduct in question was a direct result of a failure to 
implement the IEP, the LEA shall take immediate steps to remedy those deficiencies. 

The child’s placement will continue in the current setting, unless parents and the 
GCSD agree to a change in placement.  
 
Behavior is determined not to be a Manifestation 

If the behavior that gave rise to the violation of the school code is determined not to be a 
manifestation of the child’s disability, school personnel may apply the relevant 
disciplinary procedures to children with disabilities in the same manner and for the same 
duration as the procedures would be applied to children without disabilities for removals 
that would exceed ten (10) consecutive school days.   

Services will continue during a removal for more than ten (10) consecutive days, 
as determined by the ARC. When the behavior is not a manifestation, the 
disciplinary removal from a regular placement may be for as long as the removal 
would be as applied to a child with no disability, and need not be limited to a 45 
school day interim alternative educational placement. Appropriate services as 
specified in the IEP to ensure FAPE must be provided to the child. (See Chapter 
I, Definitions and Chapter II, FAPE) 
 

On the date on which a decision is made to make a removal that constitutes a change of 
placement of a child with a disability because of a violation of the code of student 
conduct, the LEA shall notify the parents of the decision and provide the parents with a 
copy of the procedural safeguards as contained in Section 4. 
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The GCSD Representative is responsible for this notification and also shall 
provide a copy of the Procedural Safeguards Notice. 
 
Functional Behavior Assessment and Behavior Intervention Plan/ A 
Manifestation 

If the ARC determines that the conduct was a manifestation of the child’s disability, the 
ARC shall:                                                                                                                                                   
(a) Conduct a functional behavioral assessment, unless: 

(i) The LEA had conducted a functional behavioral assessment before the behavior that 
resulted in the change of placement occurred and had implemented a behavioral 
intervention plan for the child; or                                                                                                                                                     
(ii) Review the behavioral intervention plan, (if one had already been developed) and 
modify it, as necessary, to address the behavior; and 

(b) Return the child to the placement from which the child was removed unless the LEA 
and the parent agree to a change of placement as part of the modification of the 
behavioral intervention plan or because of the special circumstances (weapons, drugs or 
serious bodily injury) explained in the following section. 

A functional behavior assessment, and behavioral intervention services are 
required only when a child is removed from the child’s current placement for 
more than ten (10) consecutive school days, as in this case of a change in 
placement for disciplinary reasons. However, such assessment and services may 
be conducted at any time when so directed by the ARC, therefore it may be 
necessary to review previous assessment and plans at this time. See information 
in the section on student behavior at the beginning of this section. 

If the behavior is found to be a manifestation of the child's disability, and that 
behavior did not involve violations of weapons, drugs or serious bodily injury, the 
child is returned to the current placement.  
 
Change of Placement for Violations Involving Weapons, Drugs or Serious 
Bodily Injury 
 

School personnel may remove a child with a disability to an appropriate interim 
educational setting for not more than forty-five (45) school days without regard to 
whether the behavior is a manifestation of the child’s disability, if the child: 
     (a) Carries a weapon to or possesses a weapon at school, on a school premises; or 
to or at a school function under the jurisdiction of the KY Department of Education or the 
LEA; or 
     (b) Knowingly possesses or uses illegal drugs or sells or solicits the sale of a 
controlled substance while at school, on school premises, or at a school function under 
the jurisdiction of the KY Department of Education or the LEA.  
     (c) Has inflicted serious bodily injury upon another person while at school, on school 
premises, or at a school function under the jurisdiction of the KY Department of 
Education or the LEA.          
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A weapon is defined as a device, instrument, material or substance, animate or 
inanimate, that is used for, or is readily capable of, causing death or serious bodily 
injury, except that such term does not include a pocket knife with a blade of less than 2 
1/2 inches in length. (Chapter I, Definitions)  

 

An illegal drug shall not include a substance that is legally possessed or used under the 
supervision of a licensed health-care professional or that is legally possessed or used 
under the authority of any other provision of the Controlled Substances Act, 21 U.S.C. 
Section 812 (c) or under any other provision of federal law. 

 
 
Possession or use of an illegal drug, or the sale or solicitation for sale of a 
controlled substance does not include violation of the GCSD's policy on look-a-
like drugs.  This disciplinary change in placement cannot be ordered if the 
violation includes only a look-a-like substance.  In addition alcohol, tobacco, and 
other substances that may be controlled by state law, are not on this listing found 
in the Federal Controlled Substance Act (see legal reference in box above), and 
thus cannot be used as the basis for evoking the forty-five (45) school day 
unilateral removal. 
 

Serious bodily injury means bodily injury as defined in 18 U.S.C. Section 1365 (h) (3). In 
accordance with that definition, the term serious bodily injury means bodily injury which 
involves a substantial risk of death; extreme physical pain; protracted and obvious 
disfigurement; or protracted loss or impairment of the function of a bodily member, 

organ, or mental faculty. 

 
In the event of determination of violation under this section (weapons, drugs, or 
serious bodily injury), the GCSD Representative shall inform the parents and the 
DoSE and immediately schedule an ARC meeting. The parent must receive a 
twenty-four (24) hour written notice of this meeting. A manifestation 
determination will be conducted. However, a disciplinary change in placement 
may occur for up to 45 school days even if the behavior is determined to be a 
manifestation of the disability. If the behavior is determined to not be a 
manifestation of the disability, then the child may be disciplined as a nondisabled 
child would be disciplined, with the requirement that services in accordance with 
the IEP must be continued.  
 
The procedures for a functional behavior assessment and a behavior intervention 
plan will be followed (see previous information in this Section). The ARC may 
order a change in placement for disciplinary reasons to an interim alternative 
educational setting for not more than 45 school days, if the parent is not in 
agreement with the proposed placement change.  
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Interim Alternative Educational Setting  
 

A child that is removed from the current placement for more than ten (10) consecutive 
days shall: 
(a) Continue to receive a free, appropriate public education to enable the child to 
participate in the general curriculum, although in another setting, and the progress 
toward meeting the goals set put in the child’s IEP; and 
(b) Receive, as appropriate, a functional behavior assessment and behavioral 
intervention services, and modifications that are designed to address the behavior 
violation so it does not recur.  
These services may be provided in an interim alternative educational setting. 

 
The term "interim alternative education setting" (IAES) refers to any placement 
setting that is identified as a unilateral disciplinary response to weapons, drug 
violations, incidents of serious bodily injury; any setting approved by a hearing 
officer or judge when a situation of substantial injury is at issue; or any setting 
where the child is placed outside of the current education setting for disciplinary 
reasons. In all cases, the IAES must meet the three (3) criteria as defined above. 
The ARC has the responsibility of determining the appropriate IAES for the child 
when the child is removed for more than ten (10) consecutive days. 
 
“Participate in the general curriculum” does not mean that the GCSD must 
replicate every aspect of the services that a child might receive in the normal 
classroom setting. For example, it would not be generally feasible for a child 
removed for disciplinary reasons to receive every aspect of the services that the 
child would receive if in his or her chemistry or auto mechanics classroom as 
these classes generally are taught using a hands-on component or specialized 
equipment or facilities. An LEA is not required to provide children suspended for 
more than ten (10) days in a school year for disciplinary reasons, exactly the 
same services in exactly the same settings as they were receiving prior to the 
imposition of discipline. (Federal Register p. 46716) 
 
The recorder documents the rationale and the decision of the ARC on the 
conference summary including: 

a. the decision of the ARC; 
b. a description of any evaluation procedure, test, record, or report the ARC 

used in its determination; and 
c. a description of any other factors that are relevant to the ARC's 

determination. 
 

Within two (2) business days of the ARC's determination that the behavior is not 
related to the disability of the child, the GCSD Representative informs the 
Superintendent of the ARC's decision. If this determination is made, and removal 
(expulsion, alternative school placement, etc.) is the disciplinary action for a 
nondisabled child in similar circumstances, the Superintendent may recommend 
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removal to the Board according to GCSD's regular policies and procedures for 
removal. 
 
The GCSD Representative is responsible for following GCSD procedures 
regarding the copying of special education and disciplinary records and 
delivering those copies to the appropriate persons making the decision; for 
example the Alternative School Screening Committee; the Board of Education; 
etc.  All special education and disciplinary records are to be made available, 
including the current IEP and all current progress monitoring summaries, and the 
Conference Summary records of the ARC meeting where the manifestation 
determination was made.  
 
Educational services for the child are not terminated during any period of long- 
term removal (more than ten consecutive days within one school year). Within 
three (3) school days of the Board action, the DoSE sends notice of an ARC 
meeting. The ARC meets to review and revise the IEP, according to policies and 
procedures in Chapter V, “Individualized Education Program”, for implementation 
in the new setting. The DoSE selects appropriate GCSD teachers and related 
service personnel to provide specially designed instruction and related services 
in that setting.  If the student has been placed in an interim alternative 
educational setting, the LEA shall invite staff from that alternative setting to the 
ARC meeting. 
 
If the parent disagrees with the determination of the ARC that the behavior is not 
related to the disability, the parent may request an expedited due process 
hearing according to procedures in Section 15 of this chapter. A parent's right to 
an expedited hearing is limited to placements relative to the disciplinary 
situations involving a change of placement, and not to other placement or 
disciplinary issues. 
   
The GCSD Student Handbook includes a reference to the policies and 
procedures for discipline, suspension and expulsion of children with disabilities. 
This handbook is given to all students at the beginning of the school year.  
 
SECTION 15.  APPEALS FROM PLACEMENT DECISIONS 

The parent of a child with a disability who disagrees with any decision regarding 
placement under Section 13 or Section 14 or the manifestation determination, or a LEA 
that believes that maintaining the current placement of the child is substantially likely to 
result in injury to the child or to others may request a hearing by filing using the 
procedures contained in Section 8 and Section 11. A hearing officer shall hear and make 
a determination regarding an appeal requested in (1). 

  

Each Principal or Assistant Principal has the responsibility to investigate verbal or 
written threats made by any student. All threats of violence will be taken seriously 
as in some instances such threats constitute very dangerous situations.   
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In instances of extremely serious misconduct in which it appears that maintaining 
a student in his/her current educational placement is substantially likely to result 
in serious injury to self or others, the school district may choose to request an 
expedited due process hearing.   Such action is initiated only when the parents 
refuse a change of placement for disciplinary reasons. A manifestation 
determination will be conducted (see Section 14). However, a disciplinary change 
in placement may occur, as ordered by a Hearing Officer, even if the behavior is 
determined to be a manifestation of the disability. The procedures for a functional 
behavior assessment and a behavior intervention plan will be followed (see 
previous information in this Section).  

The Superintendent and the DoSE review all documentation, and make the 
determination to file an expedited due process hearing request.  The same 
process will be followed for this expedited hearing request as are followed for 
other due process hearing requests, except that the information prepared will 
specifically address the considerations listed below for an expedited hearing and 
determination of placement in an interim alternative education setting. 

The GCSD must be able to (a) demonstrate by substantial evidence (i.e., beyond 
a   preponderance of the evidence) that maintaining the current placement of the 
child is substantially likely to result in injury to the child or to others; (b) verify the 
appropriateness of the child’s current placement; (c) document that the GCSD 
has made reasonable efforts to minimize the risk of harm in the child’s current 
placement, including the use of supplementary aids and services; and (d) 
demonstrate that the interim alternative educational setting that is proposed by 
the school personnel who have consulted with the child’s special education 
teacher, meets the requirements contained in 707 KAR 1:340, Section 10 (7).                                   

 

In making a determination, the hearing officer may order a change in placement of a 
child with a disability.  The hearing officer may:                                                                                                  
(a) Return the child to the placement from which the child was removed; or                                   
(b) Order a change in placement of the child to an appropriate interim alternative 
educational setting for not more than 45 school days if the hearing officer determines 
that maintaining the current placement is substantially likely to result in injury to the child 
or others. When an appeal under this section has been requested, the child shall remain 
in the interim alternative educational setting pending the decision of the hearing officer, 
or until the expiration of the time provided for in subsection (3) (b), whichever occurs 
first, unless the parent and the LEA agree otherwise. 

 

An appeal under this section shall:                                                                                                                      
(a) Be conducted in an expedited manner;                                                                                                       
(b) Shall occur within twenty (20) school days from the date the request is filed; and                                         
(c) Shall result in a determination within ten (10) school days after the hearing. 
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SECTION 16.  BASIS OF KNOWLEDGE REGARDING CHILDREN NOT YET 
ELIGIBLE UNDER IDEIA-04 
 

A child who has not been determined to be eligible for special education and related 
services and who has engaged in behavior that violated a rule or code of conduct of the 
LEA, may assert any of the protections provided for in this administrative regulation if the 
LEA had knowledge that the child was a child with a disability before the behavior that 
precipitated the disciplinary action occurred. 

 

A district shall be deemed to have knowledge that a child is a child with a disability if: 
(1)  the parent of the child has expressed concern in writing (or orally if the parent cannot 
express it in writing) to supervisory or administrative personnel of the district or to the 
teacher of the child, that the child is in need of special education and related services; 
 (2)  the parent of the child has requested an evaluation pursuant to the requirements in 
707 KAR 1:300; or 
(3)  the teacher of the child, or other personnel of the district, has expressed concern 
about a pattern of behavior or performance of the child directly to the DoSE or other 
supervisory personnel of the district. 

 
Although teachers and other school personnel may express concerns about the 
behavior or performance of children in their classrooms, such expression of 
concern does not create knowledge on the part of the school district unless they 
express concern about a pattern of behavior or performance of the child directly 
to the DoSE or other supervisory personnel of the district. Schools also are not 
deemed to have knowledge of a disability merely because a child received 
services under other programs designed to provide compensatory or remedial 
services or because the child had limited English proficiency.   
 

A district shall not be deemed to have knowledge that a child may be a child with a 
disability if, as a result of receiving information, the district conducted an evaluation and 
determined the child was not a child with a disability or determined an evaluation was 
not necessary and provided notice to the parent s of these determinations, or parents 
refused to consent to an evaluation or refused initial services. 

 

If the school does not have knowledge that a child is a child with a disability prior to 
taking disciplinary action against the child, the child may be subjected to the same 
disciplinary measures as measures applied to children without disabilities.  

 

When a student disciplinary offense occurs that warrants consideration for 
possible expulsion, the building principal may request that a review of the 
student's complete educational records is conducted by the DoSE or a school 
psychologist, in accordance with district general education procedures. This 
student record review is documented on a form provided by the district (use 
current district folder review form), and is intended to provide a current summary 
of the child's educational history to assure that the district has no reason to 
suspect the presence of a disability. If the record reviewer does suspect the 
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presence of a disability, the appropriate referral will be made immediately. If 
there is no reason to suspect the presence of a disability, disciplinary action will 
follow according to general education procedures. 
 

If a request is made for an evaluation of a child during the time period in which the child 
is subjected to disciplinary measures, the evaluation shall be conducted in an expedited 
manner. Until the evaluation is completed, the child shall remain in the educational 
placement determined by school authorities, which may include suspension or expulsion 

without educational services.  

  
No specific timeline for an expedited evaluation is included in regulations. 
However, the evaluation should be conducted in a shorter time period than a 
normal evaluation. Thus, in accordance with GCSD timelines, an expedited 
evaluation will be completed in less than 45 school days. 
 
The school is not required to put disciplinary proceedings on hold until the 
evaluation is completed. However, if the child is determined to be a child with a 
disability, based on the evaluation and review of information supplied by the 
parents, the school must then provide special education and related services.   
 
SECTION 17.  REPORTING TO LAW ENFORCEMENT AGENCIES 
 
Reporting a Crime 

Not withstanding any provisions of special education statute and regulations, the LEA 

may report a crime committed by a child with a disability to appropriate authorities. 

 
The GCSD Representative is the responsible party for reporting a crime to 
appropriate authorities in the same manner as for children without disabilities. 
Within one school day, the DoSE will be notified.  Reporting a crime is to be 
distinguished from the filing of charges against the child. If a district staff member 
is going to file charges, the DoSE will first be notified and an ARC meeting will be 
held to conduct a manifestation determination. 
The definition of crime is the same as applied to children without disabilities. 
 
Transmission of Records 
 

If the LEA reports a crime committed by a child with a disability, it shall ensure that 
copies of the special education and disciplinary records of the child are transmitted for 
consideration by the appropriate authorities to the extent the transmission is permitted 
by the Family Education Rights and Privacy Act, 20 U.S.C. Section 1232g. 
When records are provided to law enforcement or judicial authorities, the disclosure 
must be on the condition that the record will not be further disclosed without the written 
consent of the student’s parents, or the student if the student is 18 or older. 
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When reporting a crime, the GCSD Representative will contact the parents of the 
child in accordance with district procedures.  The GCSD Representative will 
explain the circumstances of the report, and that it is in the child's best interest 
for special education information to be released to the appropriate authorities. 
The parent will be asked to sign a release of records form. 
 
This regulation makes it clear the school can transmit records to appropriate law 
enforcement and judicial authorities only if FERPA will allow the disclosure. In 
accordance with the Family Educational Rights and Privacy Act (FERPA) 
and KRS 160. 720, in most circumstances the district must obtain parent 
consent to transmit a child's special education records to the authorities. 
 
FERPA and state law always allows disclosure if parents consent to the 
disclosure. If the parent refuses to sign for release of the above records, the 
GCSD Representative will immediately contact the DoSE.  Records will be 
released only if the GCSD Representative, the DoSE, and the Superintendent 
agree that this release of records falls under a FERPA exemption as stated 
below. 
 
Exceptions under FERPA to the parent consent requirement allow for disclosure 
in other specific circumstances: 

a. Student records may be disclosed in compliance with a lawfully 
issued subpoena.  However, parents must be notified in writing that 
the records have been subpoenaed before they are forwarded. 

b. Student records may be disclosed in emergency situations where 
the disclosure is necessary to protect the health or safety of the 
student or others. 

c. The definition of educational records in FERPA (Section 99.3) does 
not include records of the law enforcement unit of an educational 
agency, subject to provisions in Section 99.8. Thus files created 
and maintained by a School Resource officer for law enforcement 
purposes may not be governed by FERPA, and may, under some 
circumstances be released without parent consent. (Refer to GCSD 
Board procedures for guidance on this issue.) 

 
Unless the authority to release the record under FERPA is clear (parent consent 
or application of a specific exception), the GCSD shall not release student 
records (see also Chapter VIII, Section 7, Confidentiality). 
 
SECTION 18.  INCORPORATION BY REFERENCE 

The “Request for a Due Process Hearing” dated February 2007, is incorporated by 
reference. This document may be inspected, copied, or obtained, subject to applicable 
copyright law, at the Division of Exceptional Children Services, Department of Education, 
Capital Plaza Tower, 500 Mero Street, Frankfort Kentucky, Monday through Friday, 8 
a.m. through 4:30 p.m. 


